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Court of Appeals of the District of Columbia 

I 

I 

No. 5875. ! 

I 

Turner-Farber-Love Co., Appellant, 

vs. 

I 

I 

David Burnet, Commissioner of Internal Revenue. 

_ i 

i 

1 Docket No. 47204. 

I 

I 

Turner-Farber-Love Company 


Commissioner of Int. Rev. 

i 

i 

For Taxpayer: Chester A. Gwinn (withdrawn), Adrian 
C. Humphreys, Esq., Robert N. Anderson, E^q. 

For Commissioner: Nathan Gammon, Esq, 

Docket Entries . 

i 

i 

; 

1930. 

Jan. 29. Petition received and filed. Taxpayer notified. 

(Fee paid.) j 

“ 30. Copy of petition served on General Counsel. 

Mar. 10. Answer filed by G. C. j 

“ 19. Copy of answer served on taxpayer. General 
calendar. 

1931. | 

Oct. 16. Notice of the withdrawal of Chester A. Gwinn, 

j 

counsel for taxpayer, filed. 

“ 16. Notice of the appearance of Adrian C. Hum¬ 
phreys, counsel for taxpayer, tilted. 
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1932. 

Feb. 2. Hearing set April 11, 1932. 

Apr. 11. Hearing had before Mr. Leech on merits. Sub¬ 
mitted. Stipulation of facts filed. Briefs due 
June 1, 1932. 

May 14. Brief and findings of fact filed by taxpayer. 

June 1. Brief filed by G. C. 

“ 18. Transcript of hearing of April 11, 1932 filed. 

July 29. Memorandum opinion rendered, J. Russell Leech, 

Div. 6. Judgment will be entered for the re¬ 
spondent. 

“ 29. Decision entered, Div. 14, Logan Morris. 

Oct. 29. Stipulation of venue filed. 

“ 29. Petition for review by Court of Appeals of D. C., 
with assignments of error filed by taxpayer. 

“ 29. Proof of service filed. 

“ 29. Praecipe filed. Proof of service thereon. 

2 Filed Jan. 29, 1930. 

United States Board of Tax Appeals. 

Docket No. 47204. 

Turner-Farber-Love Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition . 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency, 
IT :AR :C-4 LTB-60-D, and as a basis of its proceeding 
alleges as follows: 

1. The petitioner is a corporation organized under the 
laws of the State of Delaware with its principal business 
office at Memphis, Tennessee. 

2. The notice of deficiency, a copy of which is attached 
and marked Exhibit A, was mailed to the petitioner on 
December 28, 1929. 

3. The tax in controversy is income tax for the calendar 
year 1926 and is for $10,489.83. 
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4. The determination of tax set forth in tile said notice 

of deficiency is based upon the following errors: 

3 (a) The respondent erred in failing and refusing 
to allow as a deduction from petitioner’s gross in¬ 
come the sum of $3,000.00 representing amortization of 
discount on bonds. 

(b) The respondent erred in determining t|ie amount of 

tax paid to Great Britain for the year 1926 |by reason of 
using an incorrect rate of conversion. | 

(c) The respondent erred in determining the amount of 
British income tax allowable as a credit thereby under¬ 
stating the amount of the credit and overstating the amount 
of the deduction from gross income. 

5. The facts upon which the petitioner relief as the basis 
of this proceeding are as follows: 

(a) The petitioner was organized on January 4, 1922, 
under the laws of the State of Delaware witjh an author¬ 
ized capital stock of $1,200,000 divided into 3.2,000 shares 
of common stock of $100.00 par value. 

(b) On or about January 10,1922, by resolutions adopted 
by the stockholders of the petitioner, the parnell-Love 
Lumber Company, the Leland Stave & Lumber Company 
and Russe & Burgess, Inc., the petitioner purchased and 
took over all the assets and assumed all the! liabilities of 
said three companies as of January 1, 192^, and issued 
therefor to the stockholders of said three companies, its 
own capital stock in proportion to the value of their stock 

in the said three companies. 

4 (c) Under date of December 1, 1919, IDarnell-Love 
Lumber Company sold its bonds of an aggregate par 

value of $300,000 at a discount of $30,000.00. ]The maturity 
of the bonds was December 1, 1929. The annjial deduction 
on account of amortization of said discount claimed by the 
petitioner is the sum of $3,000.00. The respondent has 
denied the deduction solely on authority of th^ Board deci¬ 
sion in the Appeal of Western Maryland Railway Com¬ 
pany, 12' B. T. A. 889. j 

(d) The respondent has properly stated the amount of 
tax paid to Great Britain for the year 192f> to be 1139 
pounds sterling. He has used the rate of j exchange of 
$4.85 instead of the rate of $4.88, which was ir effect at the 
date the tax was paid. The result is that the respondent 
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finds the amount of tax paid to be $5,524.15 instead of 
$5,558.32. 

(e) The petitioner keeps its books and renders its re¬ 
turns on the accrual basis. 

Wherefore the petitioner prays that the Board may hear 
the proceeding and redetermine the petitioner’s tax liability 
for the year 1926. 

(S.) CHESTER A. GWINN, 

Munsey Building, 
Washington, D . C., 
Attorney for the Petitioner . 

HUMPHREYS & GWINN, 

Of Counsel . 

5 State of Tennessee, 

County of Shelby, ss: 

G. W. Harris, being duly sworn says that he is the Secre¬ 
tary of Turner-Farber-Love Company, the petitioner 
herein; that he is duly authorized to verify the foregoing 
petition; that he has read the foregoing petition and is 
familiar with the statements contained therein; and that 
the facts stated are true except as to those facts stated to 
be upon information and belief and those facts he believes 
to be true. 

G. W. HARRIS. 

Subscribed and sworn to before me this 27th day of Janu¬ 
ary, 1930. 

H. JOHONNSEN, 

Notary Public. 

6 Exhibit A. 


Treasury Department, Washington. 


IT :AR:C-4. LTB-60D. 


Turner-Farber-Love Company, 
Memphis, Tennessee. 

Sirs: 


Dec. 28, 1929. 


In accordance with Section 274 of the Revenue Act of 
1926, you are advised that the determination of your tax 
liability for the years 1924, 1925 and 1926 discloses a defi- 
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ciency of $10,489.83 for the year 1926 and an overassess- 
ment of $18,807.59 for the years 1924 and 19z5 as shown in 
the statement attached. 

The section of the law above mentioned jallows you to 
petition the United States Board of Tax Appeals within 
sixty days (not counting Sunday as the sixtieth day) from 
the date of the mailing of this letter for a ^determination 
of your tax liability for the year(s) in whi<^h a deficiency 
is disclosed. 

However, if you do not desire to petitiop, you are re¬ 
quested to execute the inclosed Form 866 ancjl forward both 
original and duplicate to the Commissioner of Internal 
Revenue, Washington, D. C., for the attention of IT:C:P-7. 
The signing of this agreement form will expedite the clos¬ 
ing of your return by permitting an early assessment of 
any deficiencies and preventing the accumulation of inter¬ 
est charges, since the interest period terminates thirty days 
after filing the agreement form, or on the d^te assessment 
is made, whichever is earlier; whereas if no agreement is 
filed, interest will accumulate to the date of assessment of 
the deficiencies. j 

Respectfully, 


Commissioner, 
Deputy Commissioner. 


Inclosures: Statement, Form 866, Form $ 82 , Exhibit A. 
7 IT :AR :C-4. LTB-60D. 

Statement. 


In re Turner-Farber-Love Company, Memphis, Tennessee. 

Tax Liability. 


Corrected tax Tax previously Overassess- 


Year. liability. assessed. ment. Deficiency. 

1924 . $1,003.85 $17,347.62 $16,343-77 . 

1925 . 26,473.11 28,936.93 2,46?.82 . 

1926 . 51,262.86 40,773.03 . }... $10,489.83 


Totals... $78,739.82 $87,057.58 $18,80|.59 $10,489.83 

Reference is made to the report of the Internal Revenue 
Agent in Charge, Nashville, Tennessee, and to the confer¬ 
ence granted your representatives, G. W. Harris, secretary 

2—5875a I 
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of the corporation, and Stanley Worth, Attorney, on May 
27, 1929, in connection with your income tax liability for 
the years 1924 to 1926, inclusive. 

At this conference, it was conceded that your corpora¬ 
tion is entitled to deduct credits for British income taxes 
accruable for the years 1924, 1925 and 1926, under Article 
611, Regulations 65 and 69. The computation of the cred¬ 
its for these taxes and also the amounts of British taxes 
deductible from net income are shown in the attached state¬ 
ment. 

The deductions in the above-named years for amortiza¬ 
tion of bond discount under Article 545, Regulations 65 and 
69 have been disallowed. These deductions represent the 
amortization of bond discount on bonds taken over from 
the Darnell-Love Lumber Company in 1922, when the pres¬ 
ent corporation was organized, and amounted to $3,000.00 
in each year. It is held that these deductions for bond dis¬ 
count are unallowable in accordance with the decision of 
the United States Board of Tax Appeals in the case of 
the Western Maryland Railway Company, Volume 12, page 
889. 

Therefore, your tax liability has been recomputed, and 
Bureau letter dated March 11, 1929, has been revised to 
disclose a deficiency of $10,489.83 for the year 1926 and an 
aggregate overassessment of $18,807.59 for the years 1924 
and 1925, as shown in the statement attached. 


8 Net income reported on return. $164,749.59 

Add: 

1. Bond discount.. 3,000.00 


$167,749.59 

$52,662.22 
75,688.00 
186.38 

- 128,536.60 

Net income as adjusted.. $39,212.99 

Explanation of Changes. 

1 . Bond discount has been disallowed in accordance with 
Article 545, Regulations 65 and the decision of the United 
States Board of Tax Appeals in the case of Western Mary¬ 
land Railway Company, Volume 12, page 889. 


Deduct: 

2. Additional depletion... 

3. Pantherbum overrun. . 

4. Portion of foreign taxes 
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2. Additional depletion has been allowed in accordance 
with Article 201, Regulations 65. For details see Exhibit 
A of the Internal Revenue Agent’s report. j 


Depletion allowed.. . $656,187.22 

Depletion claimed. 603,525.00 

Additional depletion allowed. 52,662.22 


3. A high rate of depletion was used resulting in the 
cost of Pantherburn being recovered in 1923^ while timber 
was cut in 1924 and 1925. A revision of th^ Pantherburn 
rates is reflected in the depletion deduction as shown in 
Exhibit A of the agent’s report. Therefore, the amount 
of $75,688.00 reported on the return as other income or 
“Patherburn over run” is eliminated. Articles 561 and 
201 , Regulations 65. 

4. The portion of British income taxes accjruable for the 
year 1924 which has not been allowed belofw as a credit 
against Federal income tax is allowed as a deduction, in ac¬ 
cordance with Article 131, Regulations 65. j This item is 
computed as shown in Exhibit A attached. 

9 Computation of Tax. 

j 

Net income . $39,212.99 

Exemption . None 


Balance taxable at 12%% .|.. $39,212.99 

4,901.62 
3,897.77 


Tax at 12%% . 

Less: Credit for British income taxes 


Tax liability .j.. 1,003.85 

Tax previously assessed.j. . 17,347.62 

Overassessment . $16,343.77 


The above credit for British income taxes 


accruable dur¬ 


ing 1924 has been allowed in accordance wii:h Article 611, 
Regulations 65 and General Counsel’s Memorandum 


#5971, Internal Revenue Bulletin VIII-14, 
For computation see Exhibit A attached. 


April 8, 1929. 
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1925. 

Net income reported on return... $246,953.18 

Add: 

1. Excessive depletion... 1,169.98 

2. Donations. 10.00 

3. Charleston land sales. 6,176.88 

4. Bond discount.. 3,000.00 

$257,310.04 

Deduct: 

5. Pantherbum overrun. $24,751.80 

6. Portion of foreign taxes. 1,549.33 

- 26,301.13 

Net income as adjusted. $231,008.91 

Explanation of Changes. 

1 . Excessive depletion has been disallowed in accordance 
with Article 201, Regulations 69. For details see Exhibit 
A of the Internal Revenue Agent’s report. 


10 Depletion deducted . $551,052.75 

Depletion allowed. 549,882.77 

Excessive depletion . 1,169.98 


2. Donations are not allowable deductions and have been 
disallowed. Article 562, Regulations 69. 

3. This amount represents additional profits for 1925 
but reported in 1926. See Item 6 under 1926. Article 112, 
Regulations 69. 

4. Bond discount has been disallowed in accordance with 
Article 545, Regulations 69, and the decision of the United 
States Board of Tax Appeals in the case of Western Mary¬ 
land Railway Company. Volume 12, page 889. 

5. A high rate of depletion was used, resulting in the 
cost of Pantherburn being recovered in 1923 while timber 
was cut in 1924 and 1925. A revision of the Pantherburn 
rates is reflected in the depletion deduction as shown in 
Exhibit A of the agent’s report. Therefore, the amount 
of $24,751.80, reported on the return as other income of 
“Pantherburn over run” is eliminated. 

6. See Paragraph 4 under the year 1924. (Article 131, 
Regulations 69.) 
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Computation of Tax. 


Net income . 

Exemption . 

Balance taxable at 13% 


$231,008.91 

None 


231,008.91 


Tax at 13% . 

Less: Credit for British income taxes 

Tax liability . 

Tax previously assessed. 


30,031.16 

3,558.05 


26,473.11 

28,936.93 


Overassessment 


$2,463.82 


11 The credit for British income taxes a^cruable dur¬ 
ing 1925 has been allowed in accordance with Article 
611, Regulations 69 and General Counsel’s ilemorandum 
#5971, Internal Revenue Bulletin VTII-14, April 8, 1929. 
For computation see Exhibit A attached. 


1926. 


Net income reported on return 


$332,238.14 


Add: 


1. Washington County underrun- 

2. Excessive depletion. 

3. Commissions on timber purchases 

4. Donations. 

5. Bond discount. 


5,504.20 

69,458.94 

5,000.00 

18.00 

3,000.00 


Deduct: 

6. Charleston land sales. . 

7. Portion of foreign taxes 


$6,176. |B8 
1,810.73 


$415,219.28 


7,987.61 


Net income as adjusted 


$407,231.67 


Explanation of Changes. 


1 . This item represents a loss deducted on tpe return due 

to depletion rates used, but the revised depletion deduction 
eliminates the ‘ 4 under run” and no loss is deductible. 
Articles 24 and 201, Regulations 69. i 

2. Excessive depletion has been disallowed in accordance 
with Article 201, Regulations 69. For details see agent’s 
report Exhibit A. 
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Depletion deducted .. $931,284.25 

Depletion allowed.. 861,825.31 

Depletion disallowed . $69,458.94 


3. This item represents a capital expenditure in connec¬ 
tion with the timber purchases and is not an allowable ex¬ 
pense deduction. Article 24, Regulations 69. 

4. Donations are not allowable deductions and have been 

disallowed. Article 562, Regulations 69. 

12 5. Bond discount has been disallowed in accord¬ 

ance with Article 545, Regulations 69, and the de¬ 
cision of the United States Board of Tax Appeals in the 
case of Western Maryland Railway Company, Volume 12, 
page 889. 

6 . This item is considered applicable to the year 1925 
and is therefore eliminated. See Item 3 under 1925. Arti¬ 
cle 112, Regulations 69. 

7. See Paragraph 4 under the year 1924. (Article 131, 
Regulations 69.) 

Computation of Tax. 


Net Income . $407,231.67 

Exemption . None 

Balance taxable at 1 SV2% . $407,231.67 

Tax at 1SV 2 % . $54,976.28 

Less: Credit for British income taxes. 3,713.42 

i 

Tax liability.. 51,262.86 

Tax previously assessed .i. 40,773.03 

Deficiency in tax . . $10,489.83 


The credit for British income taxes accruable during 
1926 has been allowed in accordance with Article 611, Regu¬ 
lations 69 and General Counsel’s Memorandum #5971, In¬ 
ternal Revenue Bulletin VIII-14, April 8, 1929. For com¬ 
putation see Exhibit A attached. 

The overassessments shown herein will be made the sub¬ 
jects of Certificates of Overassessment which will reach you 
in due course through the office of the Collector of Internal 
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Revenue for your district, and will be applied by that offi¬ 
cial in accordance with Section 284 of the Revenue Act of 
1926. 

In accordance with the foregoing statement, your claim 
for refund of $17,347.62 for the year 1924 Will be allowed 
for $16,343.77. j 

Your claim for refund of $28,936.93 will l|e allowed for 
$2,463.82, for the year 1925. 

The right of petition as indicated on page one of this 
letter refers only to any deficiency in tax indicated herein, 
inasmuch as there is no provision in the Revenue Act of 
1926 granting the right of petition against the determina¬ 
tion of any overassessment found upon a review of your 
return. 

13 Exhibit A. 

Computation of Foreign Taxes Allowable as Credits and Deductions. 

The credits and deductions allowed for British income taxes accruable during 
the year have been computed in accordance with Article Gil, Regulations 65 
and 69. 

The net income from sources without the United States nas been allowed as 
determined by the British Government as follows: 

Year. Pounds. Average exchange rate. Dollars. 

1924 . £7,103 $4.39 $31,182.17 

1925 . 5,702 4.80 27,369.60 

1926 . 5,695 4.83 27,506.85 

The British income taxes paid for the years 1924, 1925, ajnd 1926 have been 
considered as accrued in those years as follows: 

Date of payment. Year covered. Pounds. jRate. Dollars. 

June 25, 1926. 1924 £830-6-6 $4,866 $4,084.15 

Mar. 9,1927. 1925 1,052-4-0 4.854 5,107.38 

June, 1928. 1926 1,139-0-0 4.85 5,524.15 

The net incomes within and without the United States, >vith no deductions 
of foreign taxes, are as follows: 


Years. 

Within 

United States. 

Without 
United States. 

Total. 

1924 . 

1925 . 

1926 . 

. $8,217.20 

. 205,188.64 

. 381,535.55 

$31,182.17 

27,369.p0 

27,506.^5 

$39,399.37 

232,558.24 

409,042.40 


United States Income Tax. 

1 



Years. 


Net income. 


Tax. 

1924 . 

1925 . 

1926 . 


. $39,399.37 
. 232,558.24 
. 409,042.40 


$4,924.92 

30,232.57 

55,220.72 


Computation of maximum credits allowable for foreign tjaxes, under Article 
611, Regulations 65 and 69: 














12 


turner-farber-love CO. vs. 



1924. 


$31,182.17 

$39,399.37 


x $4,924.92 = 


Foreign taxes allowable as a credit. .:. 
Total foreign taxes accruable for 1924 


Balance of foreign taxes allowable as a deduction. 


$27,369.60 
$232,558.24 x 


$30,232.57 = 


1925. 


Foreign taxes allowable as a credit 
Total foreign taxes accruable for 1925 


Balance of foreign taxes allowable as a deduction 

1926. 


$3,897.77 


$3,897.77 

4,084.15 


$186.38 


$3,558.05 


$3,558.05 
5,107.38 


$1,549.33 


$27,506.85 

$409,042.40 


x $55,220.72 = 


Foreign taxes allowable as a credit... 
Total foreign taxes accruable for 1926 


$3,713.42 


$3,713.42 

5,524.15 


Balance of foreign taxes allowable as a deduction. $1,810.73 

15 [Stamp:] United States Board of Tax Appeals. 

Filed Mar. 10, 1930. 

United States Board of Tax Appeals. 


Docket No. 47204. 

Turner-Farber-Love Company, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Answer . 

The Commissioner of Internal Revenue by his attorney, 
General Counsel, Bureau of Internal Revenue, for answer 
to the petition filed by the above-named petitioner, admits 
and denies as follows: 

1 . Admits all the material allegations contained in para¬ 
graph 1 of the petition. 

2. Admits all the material allegations contained in para¬ 
graph 2 of the petition. 

3. Denies all the material allegations contained in para¬ 
graph 3 of the petition, except the allegation that the tax 
in controversy is income tax for the calendar year 1926. 















13 


DAVID BURNET, COMMK. OF INT. REVENUE. 

4-(a), (b) and (c). Denies that the respondent committed 
error in the determination of the deficiency as alleged in 
paragraph 4 of the petition. 

4-(d). Denies that any error was made injthe determina¬ 
tion of the deficiency referred to in deficiency letter dated 
December 28, 1929. j 

5. Denies all the material allegations contained in para¬ 
graph 5 of the petition. 

6 . Denies generally and specifically each ^nd every alle¬ 

gation in the petitioner’s petition contained not hereinbe¬ 
fore admitted, qualified or denied. j 

Wherefore it is prayed that the petitioner’s appeal be 
denied. 

(Signed) C. M. CHAREST, 

C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: i 

J. ARTHUR ADAMS, j 

Special Attorney, 

Bureau of Internal Revenuk. 

16 Docket No. 47204. j 

Turner-Farber-Love Company, Petitioner, 


Commissioner of 


Internal Revenue, Respondent. 


Adrian C. Humphreys, Esq., and Rober\t N . Anderson, 
Esq., for the petitioner. 

Nathan Gammon, Esq., and B. F. Weeklky, Esq., for the 
respondent. 

Memorandum Opinion. 

Leech : 

This proceeding seeks redetermination of a deficiency of 
$10,489.33 in income tax for the calendar year 1926. 

The stipulation filed by the parties includes abandonment 
by petitioner of all assignments of error eicept one, which 
limits the issues raised by the pleadings to the single ques¬ 
tion of legal deductibility of $3,000 from petitioner’s gross 
income for the calendar year 1926, representing amortized 
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discount on bonds issued in 1919 bv Darnell-Love Lumber 

* 

Company, from which company, and two others, the peti¬ 
tioner was formed by consolidation in January, 1922. 
17 The facts upon which the controversy was sub¬ 
mitted were stipulated and are as follows: 

1 . The petitioner is a domestic corporation organized 
under the laws of the State of Delaware, with its principal 
office at Memphis, Tennessee, its charter being issued on 
January 10, 1922. It is engaged in the business of the man¬ 
ufacture and sale of lumber. 

2. On or about January 10, 1922, pursuant to resolutions 
adopted by the stockholders of the petitioner and to resolu¬ 
tions adopted by the stockholders of Darnell-Love Lumber 
Company, Leland Stave & Lumber Company and Russe & 
Burgess, Inc., the petitioner, in exchange for its own stock, 
acquired all the assets and assumed all the liabilities of 
Darnell-Love Lumber Company, Leland Stave & Lumber 
Company and Russe & Burgess, Inc., the stockholders of 
the three last above named corporations receiving all of 
the stock in the petitioner corporation in proportion to the 
value of their respective stockholdings in said last three 
named corporations. 

3. The organization of the petitioner was for the purpose 
of consolidating into a single enterprise the three businesses 
theretofore separately carried on by Darnell-Love Lumber 
Company, Leland Stave & Lumber Company and Russe & 
Burgess, Inc. The stockholders of Darnell-Love Lumber 
Company received directly from the petitioner an agreed 
proportion of the petitioner’s capital stock in exchange for 
the transfer to the petitioner of all the assets and liabilities 
of said Darnell-Love Lumber Company. 

4. Under date of December 1,1919, Darnell-Love Lumber 
Company sold its bonds maturing December 1, 1929, and 
having an aggregate par value of $300,000 at a discount of 
$30,000. In its income tax return for 1926 the petitioner 
claimed as a deduction from gross income the sum of $3,- 
000 as amortization for that year of said discount of $30,- 
000. In the deficiency notice of December 28, 1929, from 
which the petition herein was filed, the respondent disal¬ 
lowed the deduction of $3,000 above referred to. 

5 . The petitioner kept its books and filed its return for 
the year 1926 on the accrual basis. 
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18 * In New York, Chicago & St. Louis RR Co., 23 

B. T. A. 177, we said: j 

The amortization of discount and premiurb upon the is¬ 
suance and sale of bonds has in various aspects been con¬ 
sidered.* However elaborately we might now analyze it, 
since the amortization of discount has been openly recog¬ 
nized by the Treasury Department and sustained by this 
Board, and since it is not controverted here, we need only 
consider whether the facts of the present c^se are within 
the rule. ! 

The petitioner directs our attention to Western Maryland 
Railway Co. v. Commissioner , 33 Fed. (2d) 695, reversing 
12 B. T. A. 889, and the decision of the U. S. JDistrict Court 
for the Western District of Marvland in theicase of West - 
ern Maryland Railway Co. v. Tait , 53 Fed. (2d) 211, in¬ 
volving the same discount upon the same borids, except for 
later years, controlled by the Revenue Acts of 1921 and 
1924, identical on the question of amortized bond discount, 
with the Act of 1918 construed in the earlieT case, which 
followed the decision of the court in the 4th Circuit as 
res ad judicata. We are unable to apply the rule therein 
expressed to the instant case. 

In Missouri Pacific RR Co., 22 B. T. A. 267, involving 
somewhat similar facts, the Board said: 

j 

The sixth issue raises the question of the | right of peti¬ 
tioner to deduct annually a part of the discount at which 
bonds had been issued by predecessor corporations, se¬ 
cured by property which was acquired by petitioner upon 
reorganization. Payment of such bonds was assumed by 
the petitioner. The respondent relies upon our de- 

19 cision in Western Maryland Railway \ Company, 12 
B. T. A. 889, while the petitioner relies upon the 

decision of the Circuit Court of the Fifth Circuit reversing 
that decision, Western Maryland Railway Company v. Com¬ 
missioner, 36 Fed. (2d) 695. 

— 

* Bald win Locomotive Work .v v. MrCoarh. 213 Fed. 9d7 : 221 Fed. 59; 
Chicago & Alton R. R. Co. v. United States, 53 Ct. Cl. 41 ; New York Life 
Insurance Co. v. Edwards, 3 Fed. (2d) 280: S Fed. (2d) S$l; 271 U. S. 109; 
Commissioner v. Old Colony R. R. Co., 26 Fed. (2d) 408; affirming 6 B. T. A. 
1025 ; Com Exchange Bank, 6 B. T. A. 158 ; Chicago, Rock Island & Pacific 
Railway Co., 13 B. T. A. 988, 1027 ; Missouri Pacific R. JR\. Co., 22 B. T. A. 
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It is conceded that the obligations in question, consisting 
in part of equipment trust notes and in part of mortgage 
bonds, were sold at a discount and that the corporations 
issuing such bonds were entitled to deduct annually an 
aliquot part of such discount in computing their income 
for income tax purposes. Chicago, Rock Island & Pacific 
Railway Company , 13 B. T. A. 988; Western Maryland 
Railway Company v. Commissioner, supra . The petitioner 
claims that since it succeeded to the properties and obliga¬ 
tions of the companies which issued the bonds, it may de¬ 
duct the same amount which those companies might have 
deducted, while the respondent contends that so far as this 
petitioner is concerned it assumed payment of the bonds in 
full as a part of the terms under which it acquired the 
properties of the predecessor companies; that presumably 
it received full value for its assumption of such obligations 
and that it suffered no los^ or gain bv reason of bonds of 
the predecessor companies issued at a discount or at a pre¬ 
mium. 

It will be noted that in the present case over 40 per cent 
of the stock of the petitioner was issued to those who were 
not stockholders of the predecessor companies but bond¬ 
holders or creditors. The reorganization involved a very 
substantial shifting of interests and under the decision of 
the Supreme Court in Marr v. United States , 268 U. S. 
536, it would appear that for tax purposes, as well as for 
other purposes, regard must be had for the fact that peti¬ 
tioner is a new entity, separate and distinct from its pre¬ 
decessors, although succeeding to their properties and obli¬ 
gations. 

The Circuit Court of Appeals in its decision laid some 
stress upon the fact that in that case there was, among the 
assets shown by the books of the predecessor, the amount 
set up as bond discount; that the Interstate Commerce 
Commission required the unextinguished discount to be 
carried on the balance sheet of the company and be 
20 amortized by a charge against income for the re¬ 
maining life of the bonds; and that such deduction 
was to be allowed as a basis for rate-making and for deter¬ 
mining the rights of the Government under the recapture 
clause of the Transportation Act. In the present case it 
appears that the discount was charged off immediately 
upon sale of the bonds and was not carried upon the books 
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of the company. This treatment of this iteik was likewise 
in accordance with the regulations of the Interstate Com¬ 
merce Commission, wherefrom it would appear that the 
Commission permits the item of discount to be either 
charged off immediately or over the life of t}ie bonds. Here 
the first alternative was adopted for the purpose of ac¬ 
counting to the Interstate Commerce Commission and the 
petitioner is without the advantage, if any, hnjoyed by the 
Western Maryland Railway Company by reason of its 
method of accounting for this item. j 

By reason of the large amount of stock' issued by the 
petitioner to those who were not stockholders in the pre¬ 
decessor company and because of its systemi of accounting, 
the petitioner appears to be in a less favorable position to 
claim the deduction here involved than wajs the Western 
Maryland Railway Company. 

In the present case the facts are likewise distinguished 
from the evidence basing the decision of the court in the 
Western Maryland cases, in that here the record is silent 
as to whether petitioner’s predecessor corporation set up 
the bond discount on its books as a deferred asset or 
charged it off when the bonds were sold, further, it may 
be noted, that, in the instant case there |is no evidence 
showing under the laws of what state or states the three 
old corporations were organized. 

Petitioner argues that although there plight be some 
merit in respondent’s position in the Western Maryland 
case decided under the Revenue Act of 191&, the reorgani- 

. i ' 

zation provisions of which, section 202 (b); permitted the 
transferee to establish the actual valup of such assets 
21 when acquired, as its basis for gain pr loss in later 
sale or other disposition of such assets, the Revenue 
Act of 1926, section 204, controlling the situation here, pro¬ 
vides that in such nontaxable exchanges, this basis shall 
be the same in the possession of the transferee as it was 
in the hands of the transferor, and so, cleaply permits the 
asserted deduction. This contention is completely answered 
by the obvious failure of the last premise assuming the 
others correct, in that the record discloses tjhe present con¬ 
solidation occurred in January 1922 and i therefore, was 
controlled by the exchange provisions in tpe Revenue Act 
of 1921, section 202 (c) (d), which petitioner concedes are 
identical in effect as to bases in nontaxable:exchanges with 
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those of the Revenue Act of 1918, section 202 (b) under 
which the first Western Maryland case, supra, arose. In 
any event, so far as we know, the construction 1 of the stat¬ 
utory bases applicable for determining depletion, deprecia¬ 
tion, or gain or loss on later disposition of assets so ac¬ 
quired, had nothing whatever to do with the theory basing 
our denial of deductibility of amortized bond discount in 
such a contingency. The reasoning upon which such deduc¬ 
tions were disallowed, was, that the petitioning corporation 
was a separate entity and the bond obligation and interest 
thereon beginning with the consolidation, so far as peti¬ 
tioner is concerned, is owing in its own right and not as 
successor to the predecessor corporation issuing the bonds. 
Western Maryland Railway Co., 12 B. T. A. 889; Missouri 
Pacific RR Co., supra. 

22 In the case of Missouri Pacific Railroad Co., supra, 
we said: 

Having in mind that appeals from our decisions lie to 
eleven Courts of Appeal and that one of the judges of the 
Court dissented in Western Maryland Railway Company v. 
Commissioner, supra, and having also in mind that the 
grounds advanced in the prevailing opinion in that case are 
substantially the same as were rejected by the Supreme 
Court in Marr v. Unitedi States, supra, we respectfully 
adhere to the decision reached by us in Western Maryland 
Railway Company, supra. The action of the Commissioner 
in refusing to allow anv deduction for amortization of dis- 
count upon bonds issued by the preceding owner of the 
property now owned by petitioner is approved. 

Therefore, until a more compelling reason presents itself, 
for the reasons above stated, we follow the rule approved 
therein. 

Judgment will be entered for the respondent. 

Enter. 


Entered Jul. 29, 1932. 
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23 United States Board of Tax Appeals^ Washington. 

Docket No. 47204. 

Turner-Farber-Love Company, Petitioner, 

i 

v i 

v# 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the determination of the Boar#, as set forth 
in its memorandum opinion entered July 29, jL932, it is 
Ordered and decided: That there is a deficiency of $10,- 
489.83 for the calendar year 1926. 

Enter. 

I 

[Seal U. S. Board of Tax Appeals.] j 

(Signed) J. RUSSELL L^ECH, 

Member. 

Entered Jul. 29, 1932. 

I 

24 [Stamp:] United States Board of [Tax Appeals. 
Filed Oct. 29, 1932. 

United States Board of Tax Appeals. 

Docket No. 47204. ! 


i 

Turner-Farber-Love Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Stipulation with Respect to Review of Board’s Decision. 

Pursuant to the provisions of Section 1002(d) of the Rev¬ 
enue Act of 1926, it is hereby stipulated and agreed between 
the parties to the above-mentioned cause, byj their respec¬ 
tive attorneys, that the decision of the Board therein may 
be reviewed by the Court of Appeals of the District of 
Columbia. 


ADRIAN C. HUMPHREYS, 

Attorney for the\ Petitioner. 
C. M. CHAREST, ! 

Attorney for the Respondent . 
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25 [Stamp:] United States Board of Tax Appeals. 
Filed Oct. 29, 1932. 

In the Court of Appeals of the District of Columbia. 

Turner-Farber-Love Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review. 

To the Honorable the Chief Justice and Associate Justices 

of the Court of Appeals of the District of Columbia: 

Your petitioner being aggrieved by decision of the United 
States Board of Tax Appeals respectfully submits this 
petition for review and shows: 

I. This is a proceeding to review a decision of the United 
States Board of Tax Appeals (26 B. T. A. —) and orders 
and judgments entered redetermining the income tax lia¬ 
bility of the petitioner for the year 1926. 

II. Pursuant to Section 1002(d) of the Revenue Act of 
1926 the parties have agreed that the review shall be in 
this Court and a stipulation to that effect was filed with 

the Clerk of the Board of Tax Appeals. 

26 III. The nature of the controversy is the deter¬ 
mination of the amount of income tax payable by the 

petitioner for the year 1926 under the provisions of the 
Revenue Act of 1926 (44 Stat. 9). 

IV. The following question is involved: 

(1) Whether the petitioner is entitled to deduct from 
gross income a proportionate part of discount sustained 
by a transferror corporation. 

V. This case was heard by the Board on April 11, 1932 
on the pleadings and stipulation of facts. On July 29, 
1932 the Board rendered its decision finding for the re¬ 
spondent and entered its order and judgment the same date 
determining a deficiency for the year 1926 of $10,489.83. 

VI. The facts were stipulated before the Board and may 
be summarized as follows: 

December 1, 1919 Darnell-Love Lumber Company sold 
its bonds maturing December 1, 1929 of an aggregate par 
value of $300,000 at a discount of $30,000. 

The petitioner was organized on or about January 10, 
1922 under the laws of the State of Delaware with its prin- 




I 


DAVID BURNET, COMMR. OF INT. REVENUE. 


21 




the petitioner 


cipal office at Memphis, Tennessee, j Pursuant to 

27 resolutions adopted by the respective! corporations 
the petitioner acquired forthwith all the assets and 

assumed all the liabilities of Darnell-Love ^Lumber Com¬ 
pany, Leland Stave & Lumber Company Rnd Russe & 
Burgess, Inc., in exchange for its own stotk which was 
issued directly to the stockholders of the th^ee companies 
whose assets were acquired in proportion th the value of 
their respective stockholdings. 

In its income tax return for the year 1926 
deducted the sum of $3,000 as an aliquot portion of the 
discount of $30,000 incident to the sale by | Darnell-Love 
Lumber Company of its bonds in 1919. Tljie respondent 
denied said deduction and the decision of the Board sus¬ 
tained the denial. 

Petitioner avers that it was entitled to the deduction of 

1 

$3,000 representing the aliquot portion of thR discount sus¬ 
tained incident to the sale of bonds in 1919, such bonds 
being among the liabilities assumed by the petitioner under 
the reorganization of 1922. 

VII. The petitioner as the basis for review by this Court 
makes the following assignments of error: | 

(1) The Board erred in holding that the Requisition by 
petitioner of the assets of Darnell-Love Luihber Company 
and the assumption of its liabilities eliminated all un¬ 
amortized discount on bonds so as to deprive petitioner 
of a deduction from gross income of the aliquot portion 
of such discount applicable to 1926. j 

28 (2) The Board erred in holding that this case is 
not controlled by the decision in Western Maryland 

Railway Company v. Commissioner, 33 Fed. j(2d) 695. 

(3) The Board erred in holding that Section 204 of the 
Revenue Act of 1926 has no application in this case. 

(4) The Board erred in not deciding for the petitioner. 
Wherefore petitioner prays that the decision of the 

Board of Tax Appeals entered herein be ! reviewed and 
revised by this Honorable Court and for sucli other further 
and general relief as may to this Court $eem just and 
proper in the premises. ! 

TURNER-FARBER-LOVE COMPANY, 
By ADRIAN C. HUMPHREYS^ 

NEWTON K. FOX, ! 

Attorneys . 
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29 [Stamp:] United States Board of Tax Appeals. 
Filed Oct. 29, 1932. 

United States Board of Tax Appeals. 

Docket No. 47204. 

Turner-Farber-Love Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

To the General Counsel, Bureau of Internal Revenue: 

Please take notice that I have filed in the Office of the 
Clerk of the United States Board of Tax Appeals on Octo¬ 
ber 29, 1932 the original and one copy of a petition for 
review of the above entitled case by the Court of Appeals 
of the District of Columbia. 

A copy of said petition is served on vou herewith. 

ADRIAN C.* '(HUMPHREYS, 
NEWTON K. FOX, 
i Attorneys for Petitioner . 

Service of a copy of the above mentioned petition for 
review is herebv acknowledged this 29th dav of October, 
1932. 

(S). C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue . 

30 [Stamp:] United States Board of Tax Appeals. 
Filed Oct. 29, 1932. 

United States Board of Tax Appeals. 

Docket No. 47204. 

Turner-Farber-Love Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Notice to Clerk to Prepare Record and Submit It to Court 

of Appeals. 

To the Clerk of the Board of Tax Appeals: 

In accordance with Paragraph 4 of Rule 30 of the Court 
of Appeals of the District iof Columbia, please prepare a 
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transcript duly certified as correct of the following docu¬ 
ments and transmit the same on or before the expiration 
of sixty days from October 29, 1932, to the j Clerk of the 
said Court of Appeals: 

1. Docket entries of the proceedings before the Board. 

2. The pleadings before the Board— 

(a) Petition. j 

(b) Answer. 

3. Memorandum Opinion. 

31 4. Decision and judgment of the Board entered 
July 29, 1932. 

5. Stipulation under Paragraph (d), Section 1002, Rev¬ 
enue Act of 1926, that the review shall be by | the Court of 
Appeals of the District of Columbia. 

6. Petition for review and notice to opposing counsel, 
together with acknowledgement thereof. 

7. This notice to Clerk of the Board to prepare and 

transmit the record, together with acknowledgement of 
opposing counsel. | 

ADRIAN C. HUMPHREYS, 
NEWTON K. FO^:, 

Attorneys for (Petitioner . 

i 

Service of the foregoing notice is hereby acknowledged 
this 29th dav of October, 1932. 

C. M. CHAREST, 
Attorney for Respondent . 

32 United States Board of Tax Appeals, jWashington. 

Docket No. 47204. j 

Turner-Farber-Love Co., Petitioned, 

v. ! 

Commissioner of Internal Revenue, Respondent. 

Certificate . | 

I, B. D. Gamble, clerk of the U. S. Board of ^ax Appeals, 
do hereby certify that the foregoing pages, 1 |to 31, inclu¬ 
sive, contain and are a true copy of the tdanscript of 
record, papers, and proceedings on file and pf record in 
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my office as called for by the Prrecipe in the appeal (or 
appeals) as above numbered and entitled. 

In testimony whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 13th day of 
December, 1932. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk United States Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5875. 
Turner-Farber-Love Co., appellant, vs. David Burnet, Com¬ 
missioner of Internal Revenue. Court of Appeals, Dis¬ 
trict of Columbia. Filed Dec. 16, 1932. Henry W. Hodges, 
Clerk. 
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Appellant, 
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David Burnet, Commissioner of Internal 

Revenue, 

Appellee. 



Statement of the Case* 

This is a proceeding to review a decision of the United 
States Board-of Tax Appeals (R. 13-18) and an order and 
judgment finding a deficiency in income tax jpaid by the 
appellant for the calendar year 1926 in the sum of $10,489.83 
(R. 19). | 

Pursuant to Section 1002(d) of the Revenue jAct of 1926, 
the parties stipulated that the review be in! this Court (R. 
19). | 

Facts* 

The facts were stipulated before the Board (ft. 14). 

The Appellant, a domestic corporation engaged in the 
business of manufacturing and selling lumber^ was organ- 
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ized under the laws of the State of Delaware on January 
10, 1922. 

Pursuant to resolutions adopted by the stockholders of 
Darnell-Love Lumber Company, Leland Stave & Lumber 
Company and Russe & Burgess, Inc., the Appellant on or 
about January 10, 1922 acquired all the assets and assumed 
all the liabilities of those companies in exchange for Appel¬ 
lant's capital stock. The stockholders of the three above- 
named corporations received all of the stock of Appellant in 
proportion to the value of their respective stockholdings in 
said corporations. 

The Appellant was organized for the purpose of consoli¬ 
dating into a single enterprise the three businesses thereto¬ 
fore separately carried on by Darnell-Love Lumber Company, 
Leland Stave & Lumber Company and Russe & Burgess, Inc. 

The stockholders of Darnell-Love Lumber Company re¬ 
ceived an agreed proportion of the Appellant's capital stock 
in exchange for the transfer of all the assets and liabilities 
of the Darnell-Love Lumber Company. 

Under date of December 1, 1919, Darnell-Love Lumber 
Company sold its bonds maturing December 1, 1929, and 
having an aggregate par value of $300,000 at a discount of 
$30,000. 

The Appellant kept its books and filed its return for the 

year 1926 on the accrual basis. 

«/ 

In its income tax return for 1926 the Appellant deducted 
$3,000 as amortization of said discount of $30,000. The 
Commissioner of Internal Revenue disallowed the deduction 
and the Board sustained his action. 

Question Involved. 

Is Appellant, as successor to Darnell-Love Lumber Co., en¬ 
titled to deduct $3,000. for the year 1926 as amortization of 
discount on bonds issued in 1919 by Darnell-Love Lumber 
Company. 
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Statute Involved. 

i 

i 

The Bevenue Act of 1926, 44 Stat. 116. j 

“Sec. 234. (a) In computing the net income of a cor¬ 
poration subject to the tax imposed by section 230 there 
shall be allowed as deductions : * 

(2) All interest paid or accrued within! the taxable 
year on its indebtedness, except on indebtedness incurred 
or continued to purchase or carry obligations or securi¬ 
ties (other than obligations of the United States issued 
after September 24, 1917, and originally subscribed for 
by the taxpayer) the interest upon which is wholly ex¬ 
empt from taxation under this title 

Specifications of Error. 

j 

(1) The Board erred in holding that the acquisition by 

petitioner of the assets of Damell-Love Lumber (Company and 
the assumption of its liabilities eliminated all unamortized 
discount on bonds so as to deprive petitioner of a deduction 
from gross income of the aliquot portion of such discount 
applicable in 1926. | 

(2) The Board erred in holding that this ca^e is not con¬ 
trolled by the decision in Western Maryland Rpihoay Com¬ 
pany vs. Commissioner, 33 Fed. (2) 695. 

j 

ARGUMENT. 

I 

I. Appellant by acquiring the assets and 
assuming the liabilities including outstanding 
bonds of the Darnell-Xove lumber Company is 
entitled to a deduction of $3,000. for the year 
1926. 

i 

i 

Bond discount is in reality additional interest payable 
upon the maturity of the bonds and a proportionate part of 
it accrues each year and is deductible as interest paid or 
accrued. 
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Western Maryland R. Co. v. Commissioner, 33 Fed. 
(2d) 695; 

Western Maryland Ry. Co. v. Tait, Collector, 53 
Fed. (2) 211; afifd 62 Fed. (2d) 933; 

Chicago, Rock Island & Pacific Ry. Co. v. Commis¬ 
sioner, 13 B. T. A. 988; 

Article 563, Treasury Regulations 69, promulgated 

under the Revenue Act of 1926: 

/ 

Article 544(3) (a), Article 563 and Article 848 of 
Treasury Regulations 45, 1920 ed. promulgated 
under the Revenue Act of 1918. 

This case is: controlled by the decision in Western Mary¬ 
land Ry. Co. v. Commissioner, 33 Fed. (2d) 695. In that 
case The Western Maryland Railway Company, the prede¬ 
cessor of the plaintiff, had issued and sold first mortgage 
bonds dated October 1, 1902 and maturing October 1,1952 at 
a discount. The predecessor company owned all of the stock 
in seven subsidiary corporations. In 1917 the predecessor 
company and its subsidiaries were consolidated under the 
name of IVestern Maryland Railway Company. Under the 
reorganization the common stock of the new company was 
exchanged share for share for the common stock of the old, 
second preferred of the new was exchanged share for share 
for the preferred of the old, and first preferred was issued 
and given in exchange for notes 1 held against the old com¬ 
pany. Payment of the bonds were assumed by the new cor¬ 
poration which acquired all of the assets and assumed all of 
the liabilities of the old corporation and its subsidiaries. 

The Circuit Court of Appeals for the 4th Circuit reversed 
the decision of the Board of Tax Appeals (12 B. T. A. 889) 
and sustained the deduction for bond discount as interest 
accrued annuallv. The Court said: 

“In the first place, it is perfectly clear that, although 
there has been a reorganization and although, the con- 
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| 

I 
I 

i 

i 
I 

i 

solidated corporation is a distinct legal entity from those 
whose places it has taken, nevertheless, ih all of its 
essential relationships, it occupies exactly the same posi¬ 
tion which they occupied. Its management is the same, 
its assets are the same, its stockholders aije the same, 
and its obligations are the same, except that | the floating 
indebtedness of the old corporation has be$n taken up 
by the first preferred stock of the new, a change which 
might have been effected by the old corporation without 
reorganization, and which manifestly can have no bear¬ 
ing upon the matter of bond discount. In <kher words, 
the consolidated corporation has stepped inpo the place 
of the corporation which issued the bonds, and occupies 
the same relationship towards them that it Occupied. It 
has received no consideration for its agreement to pay 
them except the assets of the old corporation which have 
been transferred to it. It has the same property as the 
old corporation, owes the same bonded debt, and is bound 
to pay it in the same way.” * * * (pp. 697[-698). 

* * * “In taking over the liabilities and assets, the 
new corporation took the place of the old ap to both of 
these items. As has been said, bond discount is really 
deferred interest payable at the maturity of the bonds. 
When, therefore, the new corporation assumed the obli¬ 
gations of the old, its agreement to pay t|xe bonds at 
maturity embraced necessarily the agreement to pay this 
deferred interest, which is included in the! face of the 
bonds. As the new corporation is bound to pay this, 
there is no reason why it should not amortize it in the 
same way as the old corporation” (p. 698). 

II. The theory of separate legal entities has 
no application to the case at bar. 

I 

In many tax cases decided in recent years the pourts have 

i 

not hesitated to ignore corporate forms and the theory of 
separate legal entities. Substance rather than form is held 
to be controlling in matters of taxation. v. Steam, 

265 U. S. 242; U. S. v. Phellis, 257 U. S. 150: Eisner v. 
Macomber, 252 U. S. 189; Gulf Oil Corporation v. Lewellyn, 
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248 U. S. 71; Southern Poe . Co. v. Lowe , 247 U. S. 380; Alpha 
Portland Cement Company v. U. S v 261 Fed. 339; Taber vs. 
United States , 59 Fed. (2d) 56S, 571. 

As was said in the Western Maryland case (supra): 

“After all, while there is a technical legal difference 
between the old and the new corporations, they are the 
same as a practical matter, both holding the same prop¬ 
erty and representing the same ownership, and it is a 
settled principle that ‘courts will not permit themselves 
to be blinded or deceived by mere forms of law but, re¬ 
gardless of fictions, will deal with the substance of the 
transaction involved as if the corporate agency did not 
exist and as the justice of the case mar require'.” (Citing 
cases.) * * * 

“We think, therefore, that, as the new corporation, 
while technically a distinct legal entity, is to all prac¬ 
tical intents and purposes a mere continuation of the 
old, it is entitled to the same deduction on account of 
amortized bond discount that the old corporation would 
have been entitled to, if the reorganization had not taken 
place.” (p. 698). 

Ill* The theory that appellant agreed to pay 
full face value of the bonds in consideration of 
the assets transferred to it has no application. 

The same argument was made by the Government in the 
Western Maryland case (supra) and was rejected by the 
Court, as follows: 

“It is argued, however, that the new corporation has 
agreed to pay the full face of the bonds in consideration 
of the assets transferred to it, and that, for this reason, 
it has received full consideration for them and has suf¬ 
fered no discount. But this bv no means follows. The 

•/ 

fact that bonds have been sold at a discount presupposes 
that the interest rate which they carry is less than the 
prevailing rate at the time of sale; and it is but fair to 
assume that this has .been taken into account in the price 
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paid or the terms agreed upon for the transfer of the 
corporate assets. The matter takes care of iiself in the 
case of a reorganization such as this; for it is manifest 
that, as the discount was mirrored in the affairs of the 
old corporation by the fact that its actual assets were 
that much less than they would have been had the dis¬ 
count not been exacted, it is mirrored in exactly the same 
way when the assets pass into the hands of the reorgani¬ 
zation. As a man cannot lift himself by his own boot¬ 
straps, so a corporation cannot, by a mere pijocess of re¬ 
organization, increase its actual assets or wipe out the 
fact that it is bound to pay bond discount jvhich is in 
reality deferred interest” (pp. 098-699). 

i 

IV. The Board fails to follow its decision in 
Chicago 9 Roch Island JPacific Railroad Com* 
pany 9 13 B. T. A. 988. 

I 

In its opinion in the case at bar (R. 17) the Bcjard said: 

“* * * the record is silent as to whether |petitioner's 
predecessor corporation set up the bond discount on its 
books as a deferred asset or charged it off when the bonds 
were sold.” 

The identical question was before the Board in the case of 
Chicago, Rock Island & Pacific Railroad Company v. Com¬ 
missioner, 13 B. T. A. 988, and the Board held tpat it made 
no difference how the item was handled and the bookkeeping 
entries were not controlling. The Board said: j 

“Respondent in the instance of the First and Refund¬ 
ing Mortgage 4% Gold Bonds which were; issued and 
sold during the years 1904 to 1908 refused to allow any 
part of the discount and expenses applicable thereto 
for the reason that on the books of account <j)f petitioner 
the discount and expenses were charged tb profit and 
loss or surplus account prior to January 1, 1909. * * * 
We can see no merit in the respondents action in so far 
as it is dependent upon the manner in which| the account 
is reflected upon the books. Bookkeeping | entries can 
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not control over the actual facts, and if necessary they 
' should be corrected to correspond with the true facts. 
If the bond discount is to be disallowed as a deduction 
the denial must rest on more substantial grounds” (p. 
1027). 

V. The state in which the consolidated com¬ 
panies were originally organized is immaterial* 

The only other argument of the Board in support of its 
decision is that “there is no evidence showing under the 
laws of what state or states the three old corporations were 
organized”. The case of Marr v. United States, 268 U. S. 
536 relied upon by the Board has no application to bond 
discount. That was a case involving the question of whether 
an individual had received a taxable distribution or a stock 
dividend. 

VI. The Board arbitrarily refuses to follow 
the Western, Maryland case. 

On the theory of distinct legal entities the Board in the 
case at bar and in the case of Missouri Pacific R . R. Co. v. 
Commissioner, 22 B. T. A. 267, arbitrarily refuses to follow 
the principles of the Western Maryland case despite the fact 
that the soundness of the reasoning in that case is unassail¬ 
able. In the case at bar the Board relies upon the Missouri 
Pacific case but a comparison of the facts in the two cases 
shows the patent dissimilarity. In the Missouri Pacific case 
over 40% of the capital stock of the new company was issued 
to persons who were not stockholders of the predecessor 
companies but were bondholders and creditors. The re¬ 
organization in that case was complicated and resulted in a 
very substantial and material shifting of interests. Further¬ 
more, “the discount was charged off immediately upon sale 
of the bonds and was not carried upon the books of the com- 
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pany” (p. 288). In other words, a proportionate part of the 
bond discount was not annually charged off over the life, of 
the bonds. Such facts are not present in the case at bar 
and there was no shifting of interests. 

CONCLUSION. 


In accordance with the principles announced 
in the Western Maryland case the judgment in 
the case at bar should be reversed and tlie Board 
directed to allow the sum of $3,000. as a deduc¬ 
tion for the year 1926. 


Respectfully submitted, 

Adrian C. Humphreys, 
Newton K Fox, 

i 7 

Attorneys for Appellant. 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1932 I 

i 

I 

No. 5875 | 

I 

| 

Turner-Farber-Love Company, petitioner 

V. 

Commissioner op Internal Revenue, respoi0ent 

i 

—————— 

i 

ON PETITION FOR REVIEW OF THE DECISION OF THE 
UNITED STATES BOARD OF TAX APPEALS 

BRIEF FOR THE RESPONDENT 

PREVIOUS OPINION I 

The only previous opinion is that of the Board 
of Tax Appeals (R. 13-18), which is unreported. 

jurisdiction 

| 

This petition for review involves a deficiency in 
income tax for the year 1926 in the amouint of 

I 

$10,489.83, 1 and is taken from a decision elf the 
Board of Tax Appeals entered July 29, 1932 (R. 
19). The case is brought to this Court by petition 
for review filed October 29, 1932 (R. 20-21), pur- 

1 Only a part of this amount depends upon the single issue 
presented to this Court. 
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suant to the provisions of Sections 1001-1003 of 
the Revenue Act of 1926, c. 27, 44 Stat. 9, 109-110 
(U.S.C., Title 26, Sees. 641-642), as amended by 
Section 603 of the Revenue Act of 1928, c. 852, 45 
Stat. 791, 873 (U.S.C., Supp. VI, Title 26, secs. 
644-645), and Section 1101 of the Revenue Act of 
1932 (c. 209, 47 Stat. 169, 286 (U.S.C., Supp. VI, 
Title 26, Sec. 642). 

QUESTION PRESENTED 

Whether the discount on bonds sold by petition¬ 
er’s predecessor may be amortized by petitioner 
over the remaining life of the bonds and a prorata 
proportion be deducted from petitioner’s 1926 
income. 

STATUTE AND REGULATIONS INVOLVED ' 

Revenue Act of 1926, c. 27,44 Stat. 9: 

Sec. 234. (a) In computing the net in¬ 
come of a corporation subject to the tax im¬ 
posed by section 230 there shall be allowed 
as deductions: 

(1) All the ordinary and necessary ex¬ 
penses paid or incurred diming the taxable 
year in carrying on any trade or business, 
including a reasonable allowance for salaries 
or other compensation for personal services 
actually rendered, and including rentals or 
other payments required to be made as a 
condition to the continued use or possession 
of property to which the corporation has not 
taken or is not taking title, or in which it 
has no equity; 
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(2) All interest paid or accrued within tlie 
taxable year on its indebtedness, * * *; 

* * * * * 

(4) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise. * * *. 

* * * * J * 


(TJ.S.C. App., Title 26, Sec. 986.) 

Treasury Department Regulations 69 (promul¬ 
gated under the Revenue Act of 1926) : | 

Art. 563. Sale of capital stock, bonds and 
capital assets. —A corporation sustains no 
deductible loss from the sale of its capital 
stock. * * *. If it sells its bonds at a 

discount, the amount of such discount is 
treated in the same way as interest paid, and 
if it retires its bonds at a price in eicess of 
the issuing price, such excess may usually be 
be deducted as expense. (See ; Article 
545.) * * *. 

Art. 545. Sale and retirement of corporate 
bonds. * * * 

* * * * | * 

i 

(3) (a) If bonds are issued by a corpora¬ 
tion at a discount, the net amount jof such 
discount is deductible and should be prorated 
or amortized over the life of the bonds. 


STATEMENT OF FACTS 


The facts were stipulated and are as jfollows 
(R. 14): | 

The petitioner is a domestic corporation organ¬ 
ized under the laws of the State of Delaware, with 
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its principal office at Memphis, Tennessee, its 
charter being issued on January 10, 1922. It is 
engaged in the business of the manufacture and sale 
of lumber. 

On or about January 10, 1922, pursuant to reso¬ 
lutions adopted by the stockholders of the peti¬ 
tioner and to resolutions adopted by the stockhold¬ 
ers of Darnell-Love Lumber Company, Leland 
Stave & Lumber Company and Russe & Burgess, 
Inc., the petitioner, in exchange for its own stock, 
acquired all the assets and assumed all the liabili¬ 
ties of Darnell-Love Lumber Company, Leland 
Stave & Lumber Company and Russe & Burgess, 
Inc., the stockholders of the three last named cor¬ 
porations receiving all of the stock in the peti¬ 
tioner corporation in proportion to the value of 
their respective stockholdings in said last three 
named corporations * (R. 14). 

The organization of the petitioner was for the 
purpose of consolidating into a single enterprise 
the three businesses theretofore separately carried 
on by Darnell-Love Lumber Company, Leland 
Stave & Lumber Company and Russe & Burgess, 
Inc. The stockholders of Darnell-Love Lumber 
Company received directly from the petitioner an 
agreed proportion of the petitioner’s capital stock 
in exchange for the transfer to the petitioner of 
all the assets and liabilities of said Darnell-Love 
Lumber Company. 

Under date of December 1, 1919, Darnell-Love 
Lumber Company sold its bonds maturing Decern- 
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ber 1,1929, and having an aggregate par value of 
$300,000, at a discount of $30,000. In its jincome 
tax return for 1926 the petitioner claimed 4s a de¬ 
duction from gross income the sum of $3'000 as 
amortization for that year of said discount of 
$30,000. In the deficiency notice of December 28, 
1929, from which the petition before the Board of 
Tax Appeals was filed, the respondent disallowed 
the deduction of $3,000 above referred to. 

The petitioner kept its books and filed itsj return 
for the year 1926 on the accrual basis. | 

The Board of Tax Appeals sustained th|e Com¬ 
missioner’s disallowance of the deduction 1R. 18), 

SUMMARY OF ARGUMENT j 

Petitioner’s position is that it is entitled to the 
deduction by reason of its succession to a right 
enjoyed by its predecessor, but the record cloes not 
show that petitioner’s predecessor was entitled to 
this right, and therefore petitioner has f4iled to 

i 

establish one of the essential elements of iti case. 

Assuming that the predecessor was entitled to 
the deduction, we submit that such a right under 
the Revenue Acts is personal and may not be as¬ 
signed or transferred to a new taxpayer, Peti- 

l 

tioner is a separate corporate entity and isj treated 
by the Revenue Acts as a separate taxpayer. Its 
rights and liabilities therefore are wholly inde¬ 
pendent of those attaching to its predecessor and 
petitioner must establish its own right to the 
deduction. i 
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The regulations authorize the deduction of amor¬ 
tized bond discount only by the corporation which 
issues the bonds, and therefore petitioner had no 
right to the deduction. The conception of bond 
discount as interest has now been shown to be un¬ 
sound, and petitioner is not entitled to the deduc¬ 
tion because it pays the interest. The conception 
of bond discount as a loss does not support peti¬ 
tioner’s contention because it suffers no loss. In 
any event, petitioner is in the position of a pur¬ 
chaser of assets and any disbursements made in 
carrying out its agreement to pay the full amount 
of the bonds at maturity is a part of the cost of the 
capital assets, which the statute does not permit 
to be deducted. 

ABGTTJTENT 

I 

It has not been shown that petitioner’s predecessor was 
entitled to amortized bond discount. Accordingly peti¬ 
tioner’s claim of succession to that right must fail 

Petitioner claims the right to deduct $3,000 from 
ita 1926 income on account of the amortization of 
bond discount which was incurred by its predeces¬ 
sor. No part of this $3,000 was expended by pe¬ 
titioner, but it claims the right to the deduction 
because (Br. 3) “Bond discount is in reality addi¬ 
tional interest payable upon the maturity of the 
bonds and a proportionate part of it accrues each 
year and is deductible as interest paid or accrued.” 
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It is settled that deductions from income are not 
a matter of right and in every case where a claim 
is made the taxpayer must support it by pointing 
out some statutory authority. Burnet v. Thomp¬ 
son Oil & Gas Co., 283 U.S. 301, 304. There is no 

1 

provision of the statutes authorizing the amortiza¬ 
tion of bond discount and the regulations Relied 
upon by petitioner do not support its claim. Arti¬ 
cle 563 of Treasury Regulations 69 provides in. 
part as follows: 

A corporation sustains no deductible loss 
from the sale of its capital stock, j (See 
article 543.) If it sells its bonds at ja dis¬ 
count, the amount of such discount is treated 
in the same way as interest paid, * | * *, 

Article 545 (3) (a) provides as follows: 

If bonds are issued by a corporation at a 
discount, the net amount of such discount 
is deductible and should be proratled or 
amortized over the life of the bonds. I 

I 

The bonds here involved were sold in 1919 by the 
Darnell-Love Lumber Company. Treasury Regu¬ 
lations 45 were then in effect and.eontained similar 
provisions. Articles 563 and 544 (3) (a), respec¬ 
tively. Since petitioner bases its claim uppn the 
fact that it acquired all the assets of the Damell- 
Love Lumber Company in 1922, and assumed, all 
of its liabilities (R. 14), it is important to ascertain 
whether the Darnell-Love Lumber Company was. 
entitled to take advantage of these regulations. 

3779—33-2 
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The regulations are applicable only to taxpayers 
on the accrual basis. New York, C. & St, L. B. 
Co. v. Commissioner, 23 B.T.A. 177, 196, affirmed, 
64 F. (2d) 152; Western Maryland By. Co. v. Com¬ 
missioner, 33 F. (2d) 695,697 (C.C.A. 4th). Tax¬ 
payers on the cash basis are permitted to deduct 
only those amounts paid out in cash during the 
taxable year. Eckert v. Burnet, 283 U.S. 140. 

Since petitioner’s claim is based wholly upon 
its succession to the rights of the Darnell-Love 
Lumber Company, it is a necessary part of its case 
that the latter’s right to the deduction be estab¬ 
lished, for it is well settled that there is a burden 
on one claiming a deduction to establish all the 
facts to show that it is entitled to the deduction. 
Botany Mills v. United States, 278 U.S. 282; Bur¬ 
net v. Houston, 283 U.S. 223. It is nowhere shown 
in this record that the Darnell-Love Lumber Com¬ 
pany was entitled to amortize its bond discount. 
Neither is it shown here whether that company 
was on the accrual basis. The findings show a sale 
of bonds at a discount, but if the Darnell-Love 
Lumber Company was on the cash basis, it should 
have treated the discount in the same way as in¬ 
terest paid (Article 563, Regulations 69, supra, 
pp. 3, 7) and not amortized it. With respect to 
this the Board said (R. 17) : 

* * * the record is silent as to whether 
petitioner’s predecessor corporation set up 
the bond discount on its books as a deferred 
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asset or charged it off when the bonds were 
sold. 

Petitioner does not claim that it sold anyj bonds 
at a discount. Its position is that the Darnell- 
Love Lumber Company sold bonds at a discount, 
had the right to amortize the discount, and that 
petitioner succeeded to that right. Since peti¬ 
tioner has failed to establish that the Darnell-Love 
Lumber Company had the right to amortize this 
discount, it has failed to establish one of the essen¬ 
tial elements of its case, and the decision j of the 
Board of Tax Appeals should accordingly be 
affirmed. ! 

ii ! 

i 

i 

Disregarding the failure of proof, petitioner is not en¬ 
titled to amortize the discount on bonds sold by its 
predecessor 

(a) Petitioner is not entitled, by succession, to the claimed deduction 

Assuming for the purpose of argument that the 
Darnell-Love Lumber Company had the right to 
amortize this bond discount, we submit that peti¬ 
tioner did not succeed to that right. Petitioner is 
a Delaware corporation, organized in 1922 for the 
purpose of consolidating into a single enterprise 
the business of the Darnell-Love Lumber Company 
and two other corporations which had been ^hereto¬ 
fore carried on separately. The stockholders of 
the Darnell-Love Lumber Company receiyed di¬ 
rectly from petitioner an agreed proportion of the 
petitioner’s capital stock in exchange for the trans- 
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fer to petitioner of all the assets and liabilities of 
the former (R. 14). It is thus clear that the peti¬ 
tioner is a distinct and separate corporation from 
the Darnell-Love Lumber Company, and for rev¬ 
enue purposes it is a taxpayer in its own right, with 
equally distinct and separate rights and liabilities. 
As pointed out by the Board (R. 17), petitioner had 
the right to use a basis different from its predeces¬ 
sor for the purpose of determining gain or loss in 
the event of the later sale of the assets transferred. 

Every corporation, with certain specific excep¬ 
tions, is liable to taxation and must file a return. 
Sections 230 and 239, Revenue Act of 1926 (IJ.S. 
C.App., Secs. 981 and 991). The corporate entity 
is the taxpayer with which the Revenue Acts deal. 
New Colonial Ice Co., Inc., v. Commissioner (C.C. 
A. 2nd), decided July 17, 1933, not yet reported. 
Therefore it must be conceded that as a general 
rule separate legal entities may not be regarded as 
One. The Maytag Co. v. Commissioner, 17 B.T.A. 
182. Petitioner could not be held directly liable 
for its predecessor’s income. It could not give a 
valid waiver of the statute of limitations on be¬ 
half of its predecessors. John B. Gott v. Live 
Poultry Transit Co., 17 Del. Ch. 288; 153 Atl. 801; 
Bamberg Cotton Mills Co. v. Commissioner, 8 B. 
T.A. 1236; Carnation Milk Products Co. v. Com¬ 
missioner, 15 B.T.A. 556. Petitioner could not 
prosecute an appeal to the Board of Tax Appeals 
in respect of a deficiency asserted against its pred- 




^cessor. Carnation. Milk Products Co . v. Com¬ 
missioner, supra . 

Accordingly, for the purposes of the Revenue 
Acts petitioner is an entirely different taxpayer 
from the company which issued the bonds at a dis¬ 
count. This conception of separate entities is pre¬ 
served even where corporations become affiliated. 
In such cases the affiliating corporations neverthe¬ 
less remain separate and distinct taxpayers. Wool- 
ford Realty Co. v. Rose, 286 U.S. 319; Planters Oil 
Co. v. Hopkins, 286 U.S. 332. The fact that the 
successor assumes the liabilities of the old Corpora¬ 
tion does not give the successor the benefit of a 
deduction to which the predecessor was entitled. 
Athol Mfg. Co. v. Commissioner, 54 F. (2d) 230 
(C.C.A. 1st) ; May Oil Burner Corporation jv. Com¬ 
missioner, 27 B.T.A.- 

The Revenue Acts treat separate corporations 
as separate taxpayers, and in granting deductions 
deal with separate taxpayers and not wjith con¬ 
tinuing businesses. Moreover, the rights given to 
one taxpayer are personal to it and may neither be 
assigned to nor inherited by another. Woolf ord 
Realty Co. v. Rose, supra; Planters Oil Co. v. Hop¬ 
kins, supra; New Colonial Ice Co., Inc., v. Commis¬ 
sioner, supra. Accordingly, it is the general rule 
that deductions are limited to the taxpayer’s own 
expenses and losses. Keith v. Johnson, 271 U.S. 
1; North Star Granite Corporation v. Commis¬ 
sioner, 21 B.T.A. 222, 225. 
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The Supreme Court has recently pointed out that 
it is only in unusual cases that the corporate form 
may be disregarded for taxation purposes. Bur¬ 
net v. Commonwealth Imp. Co., 287 U.S. 415. In 
dealing with the corporate entity as the taxpayer, 
no exception is made in favor of successor corpora¬ 
tions and no importance is attached to the fact 
that a continuing business is involved or to the 
identity of those holding the beneficial ownership 
of the business. This recognition given to the cor¬ 
porate entity by the Revenue Acts is a part of a 
consistent policy. A similar distinction is pre¬ 
served between trust estates and beneficiaries and 
in denying to the beneficiary a deduction for a loss 
suffered by a trust the Supreme Court, in Ander¬ 
son v. Wilson, 289 U.S. 20, recently declared 
(p. 27): 

In so ruling we do not forget that the 
trust is an abstraction, and that the eco¬ 
nomic pinch is felt by men of flesh and blood. 
Even so, the law has seen fit to deal with this 
abstraction for income-tax purposes as a 
separate existence, making its own return 
under the hand of the fiduciary and claiming 
and receiving its own appropriate deduc¬ 
tions. 

Since petitioner sold no bonds at a discount, it 
was not entitled through succession to a deduction 
for a discount incurred by others. When the prop¬ 
erty of its predecessor was acquired by petitioner, 
its predecessor apparently would have been en- 
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titled to deduct the remaining unamortized dis¬ 
count as a loss ( Metropolitan Properties G orp or ac¬ 
tion v. Commissioner, 24 B.T.A. 220, 225)!; but it 
did not and could not pass on to petitioner Its right 
to the deduction, since the regulations recognized 
no such process of succession. | 

It is true that in Western Maryland Railway Co. 
v. Commissioner, supra, a successor corporation 

I 

was treated as standing in the shoes of its prede¬ 
cessors and succeeding to their right to take a de¬ 
duction under the Revenue Acts. In reaching its 
conclusion in that case the court expressly disre¬ 
garded the separate entity of the taxpayer and 
treated it as a technicality which must be brushed 
aside in an effort to regard substance and not form. 
The Board of Tax Appeals has declined to follow 

I 

that decision. Missouri Pacific Railroad Co. v. 
Commissioner, 22 B.T.A. 267, 289; Southern Rail¬ 
way Co. v. Commissioner, 27 B.T.A. —. r t l he Cir¬ 
cuit Court of Appeals for the Second Circuit has 
declined to apply the decision in other situations. 
Sweets Co. of America v. Commissioner, 40 F. (2d) 
436. The Western Maryland decision was consid¬ 
ered by this Court in New York, C. & St. L. R. Co. 
v. Burnet, 64 F. (2d) 152. In that case there had 
been a reorganization and the successor Corpora¬ 
tion sought to deduct the amortized part of the 
aggregate difference between bonds issued by the 
old company and bonds issued by the new company. 
The taxpayer relied on the Western Maryland de- 
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cision, but this Court denied the deduction, and 
said (p. 154): 

This is due primarily to the fact that the 
two corporations are distinct and separate 
legal entities with equally distinct rights and 
liabilities. 

In the Western Maryland decision the court 
relied heavily upon such cases as Southern Pacific 
Co. v. Lowe, 247 U.S. 330, and Gulf Oil Corp. v. 
Lewellyn, 248 U.S. 7. The Supreme Court has re¬ 
cently pointed out that those cases depend upon 
their own peculiar facts. In Burnet v. Common¬ 
wealth Imp. Co., 287 U.S. 415, it was said (p. 420) : 

Southern Pacific Co. v. Lowe, supra, and 
Gulf Oil Corp. v. Lewellyn, supra (the latter 
covered in principal by the first, cannot be 
regarded as laying down any general rule 
authorizing disregard of corporate entity 
in respect of taxation. These cases pre¬ 
sented peculiar situations and were deter¬ 
mined upon consideration of them. In the 
former this court said [p. 338]—“The case 
turns upon its very peculiar facts, and is 
distinguishable from others in which the 
question of the identity of a controlling 
stockholder with his corporation has been 
raised. Pullman Car Co. v. Missouri 
Pacific Ry. Co., 115 U.S. 587, 596; Peter¬ 
son v. Chicago, Rock Island <fc Pacific Ry. 
Co., 205 U.S. 364, 391.” 

Referring to the Commonwealth Imp. Co. case, 
this Court said, in New York C. & St. L. R. Co. v_ 
Burnet, 64 F. (2d) 152,154: 
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The rule that courts will look beypnd the 
shadow to the substance is well recognized, 
but we think it has no applicability here. 
It is applied in cases mostly in which to dis¬ 
regard it would be to countenance a fraud, 
or, as the Supreme Court said in Burnet v. 
Commonwealth Improvement Co., 53 S.Ct. 
198, 77 L.Ed. —, decided Dec. 12, 1932, in 
“unusual cases.” 


Nor do we regard Weiss v. Steam, 265 Uj.S. 242; 
United States v. Phellis, 257 U.S. 156; and Eisner .; 
v. Macomber, 252 U.S. 189, as being contrary to 
our position here. Unlike the case at bajr, those 
cases dealt with the question of whether there had 
been any change in the interest held by a stock- 
holder in a corporation. Each case turned upon 
the effect on the individual stockholder, while the 
question here is the effect on the corporate entity. 
In the ease of a corporate reorganization it may 
well be that from the point of view of individual 
stockholders there has been no change which can 
he recognized for tax purposes; but that, consid¬ 
ering the corporate entities as the taxpayers, the 
reorganization has effected radical ehangeb in the 
situation and the successor corporate taxpayer has 
entirely different rights and liabilities from the 
predecessor. While it may make no difference in 
the tax liability of an individual stockholder that 
his investment has passed from the control 
corporation into that of “B” corporation, 
not follow that the corporate entities are equally 
unaffected by the change. 


of “A” 
it does 
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Alpha Portland Cement Co. v. United States, 
261 Fed. 339 (C.G.A. 3rd), and Taber v. United 
States, 59 F.(2d) 568 (C.C.A. 8th), relied upon by 
the petitioner (Br. 6) are obviously not in point. 

In the 1 light of these recent decisions by the 
Supreme Court, we believe it is evident that the 
effort of the court in the Western Maryland case to 
disregard form in a search for an intangile sub¬ 
stance was clearly unjustified and that corporate or¬ 
ganizations which the Revenue Acts treat as sep¬ 
arate entities must stand upon their own feet and 
show that they are independently entitled, in their 
own right, to claimed deductions. 

(b) Petitioner is not entitled to the deduction in its own right 

By their plain terms the provisions of the regula¬ 
tions authorize the deduction of amortized bond dis¬ 
count only by the corporation which issues the 
bonds. The bonds with respect to which the peti¬ 
tioner seeks to deduct discount were not issued or 
sold by it, but by its predecessor. Under the regu¬ 
lations, therefore, petitioner had no right to deduct 
the discount. 

The conception of bond discount as interest is 
shown to be unsound by the decision of the Su¬ 
preme Court in Old Colony R. Co. v. Commissioner, 
284 U.S. 552, which dealt with the amortization of 
bond premium, and where it was said (pp. 560- 
561): 

And as respects “interest”, the usual im¬ 
port of the term is the amount which one 
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has contracted to pay for the use of bor¬ 
rowed money. He who pays and he who 
receives payment of the stipulated amount 
conceives that the whole is interest. In the 
ordinary affairs of life no one stops for re¬ 
fined analysis of the nature of a premium, 
or considers that the periodic payment uni¬ 
versally called “interest” is in part some¬ 
thing wholly distinct—that is, a retiim of 
borrowed capital. It has remained for the 
theory of accounting to point out this refine¬ 
ment. We cannot believe that Congress 
used the word having in mind any concept 
other than the usual, ordinary, and everyday 
meaning of. the term, or that it Was ac¬ 
quainted with the accountants’ phrase “ef¬ 
fective rate” of interest and intended that 
as the measure of the permitted deduction. 

We therefore take it as settled that petitioner 
may deduct no greater amount as “interest paid 
* * * on its indebtedness” than the amount so 
denominated in bonds and coupons. This, of 
course, would not include the amount of discount 
claimed in this proceeding. 

Bond discount may also be regarded as a loss 
suffered by one who sells his promise to pay for 
less than its face. Whether amortization would 
be justifiable upon this conception is doubtful. 
(See New York, C. <Sc St. L. B. Co. v. Commissioner, 
23 B.T.A. 177,196.) In any event, this conception 
of bond discount does not support petitioner’s con¬ 
tention here, because it did not sell the bonjls and 
was not privy to any loss thereby occasioned. 
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While the petitioner assumed the liability on the 
bonds at their full face value, there is no possible 
basis for the view that this obligation was in any 
way affected by the fact that the issuing corpora¬ 
tion had received less than the face amount of the 
bonds. Petitioner was not a party to any loss 
thereby suffered, and petitioner would naturally 
take this obligation into account in arranging the 
terms by which it took over its predecessors ’ assets. 
The fact that the bondholders may receive at ma¬ 
turity more than they paid for the bonds in the 
first instance does not suggest that petitioner suf¬ 
fers any loss because of the original discount. 

Petitioner is in the position of a purchaser of 
assets, and it does not suffer any loss by carrying 
out its agreement to pay the faee amount of the 
bonds at maturity. Such a payment is a part of 
the cost of the capital assets acquired. In Athol 
Mfg. Co. v. Commissioner, 54 F.(2d) 230 (C.C.A. 
1st), the taxpayer was a new corporation which 
took over the business and assets of another cor- 
portation, and, as a part of the consideration there¬ 
for, assumed and agreed to pay all the debts and 
obligations of every kind of the other corporation. 
It sought to deduct the payments which it made on 
account of that obligation, but the deduction was 
denied, the court saying (p. 231) : 

We are also of the opinion and agree with 
the conclusion of the Board that the amounts 
paid out by the petitioner in 1923 and 1924 
to satisfy the obligations of the old company, 
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which it had assumed and agreed to pay, 
were not a business expense which -it was 
entitled to deduct, but rather a capital 
expenditure. j 

The statutory authority for deducting bjisiness 
expenses (Section 234 (a) (1) of the Revenjue Act 
of 1926, supra, p. 2) includes— 

* * * payments required to bo made 
as a condition to the continued use <j>r pos¬ 
session of property to which the corporation 
has not taken title or is not taking title, or in 
which it has no equity; 

This language admits of no doubt that pa;pments 
made with respect to property to which the) corpo¬ 
ration has taken title are excluded from the allow- 

I 

ance. Moreover, it is settled that payments made 
as consideration for the acquisition of property do 
not constitute deductible items of ordinary and 
necessary expenses. Such payments are ^merely 
part of the cost of acquiring the assets. Sill v. 
Commissioner, 38 F.(2d) 165,168 (O.C.A. 1st), cer¬ 
tiorari denied, 281 U.S. 761; Newark Milk & Cream 
Co. v. Commissioner, 34 F. (2d) 854 (C.C.A. 3d); 
King Amusement Co. v. Commissioner, 44 fF.(2d) 
709 (C.C.A. 6th), certiorari denied, 282 U.js. 900; 
Scott v. Commissioner, 29 F.(2d) 472 (C.C.A. 9th); 
Mastin v. Commissioner, 28 F.(2d) 748 (C.C.A. 
8th); Chestnut Farms Dairy, Inc., et al. v. Com¬ 
missioner, 19 B.T.A. 192. j 

Accordingly, we submit that the claimed deduc¬ 
tion should be denied, because neither the statute 
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nor the regulations authorize it, and because it is 
illogical to allow such a deduction to a corporation 
which suffers no loss. Moreover, we submit that 
since the statute does not permit the deduction of 
payments of a capital nature, petitioner has no 
authority to amortize the payments which it will 
be required to make in consideration of the acqui¬ 
sition of its predecessor’s assets. 

CONCLUSION 

In view of the foregoing, we respectfully submit 
that the decision of the Board of Tax Appeals 
should be affirmed. 

Pat Malloy, 

Assistant Attorney General, 
Sew all Key, 

J. Louis Monarch, 

Special Assistants to the Attorney General. 

E. Barrett Prettyman, 

General Counsel, 

Bureau of Internal Revenue, 

Nathan Gammon, 

Special Attorney, 

Bureau of Internal Revenue, 

1 Of Counsel. 
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STATEMENT OF THE CASE. | 

The argument in the brief of the Appellee may be 
summarized as follows: 

1. The record does not show that petitioner’s prede¬ 
cessor was entitled to the right to deduct discount on 
the bonds issued by it. 

2. The right to bond discount is personal and | may 
not be assigned or transferred to a new taxpayer. ! 

3. The regulations authorized the deduction of bond 
discount only by the corporation wdiich issues the 
bonds. 

4. The conception of bond discount as interest has 
now been shown to be unsound. 

5. The conception of bond discount as a loss does 
not support petitioner’s contention because it suffers 
no loss. 

6. Petitioner is in the position of a purchaser of 
assets and any disbursements made in carrying out its 
agreement to pay the full amount of the bonces at 
maturity is a part of the cost of the capital assets^ 

Each of the above points requires a brief answer. 


i 

i 
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1. THE PETITIONER’S PREDECESSOR WAS 
ENTITLED TO A DEDUCTION FOR BOND 
DISCOUNT. 

The record shows that the bonds were originally 
issued at a discount. 

Paragraph 4 of the Stipulation of Facts (R. 14) 
states: 


“ Under date of December 1, 1919, Damell-Love 
Lumber Company sold its bonds maturing Decem¬ 
ber 1, 1929, and having an aggregate par value 
of $300,000 at a discount of $30,000.” 

The petitioner’s predecessor w'as, therefore, entitled 
under the Regulations to deduct a proportionate 
amount annually. WTiether or not the deduction was 
actually taken by the predecessor company is im¬ 
material to the issues now' before the Court. The 
petitioner’s accounts w'ere kept and its returns filed 
on the accrual basis. Paragraph 5 of the Stipulation 
of Facts (R. 14). Whether the predecessor company 
wras on a cash or an accrual basis is immaterial. Even 
if it was on the cash basis it could deduct only an 
aliquot part of the bond discount each year over the 
life of the bonds as “interest.” 

The statement of the Board (R. 17) relied upon by 
the Government (see quotation on pages 8-9 of the 
Government’s brief) is fully answered by the case of 
Chicago , Rock Island & Pacific Ry. Co. v. Commis¬ 
sioner , 13 B. T. A. 988, 1030, 1033, which first estab¬ 
lished the principle that bond discount is deductible 
as “deferred interest.” The amount could not be 
charged off when the bonds were sold although the 
predecessor company was on a cash basis. (Page 1030.) 
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2. THE RIGHT TO BOND DISCOUNT IS NOT 

PERSONAL BUT THE DISCOUNT ATTACHES 
TO THE BONDS AND IS DEDUCTIBLE AS 
“INTEREST.” | 

Article 563 of Treasury Regulations 69. 

Western Maryland Railway Co. v. Commissioner, 
33 Fed. (2) 695. 

San Joaquin Light & Power Corporation v. 
McLaughlin , Collector , 65 Fed. (2) 677, 6>79. 

Chicago , Rock Island & Pacific Ry. Co. v. Com¬ 
missioner , 13 B. T. A. 988, 1030-1036. 

Under the facts in the case at bar, paragraphs 2 and 
3 of the Stipulation (R. 14), three businesses were 
consolidated into a single enterprise. This \tas a 
100% consolidation with the assumption of all lia¬ 
bilities of the predecessors. 

3. THE REGULATIONS DO NOT LIMIT THE 
DEDUCTION FOR UN AMORTIZED BOND DIS¬ 
COUNT TO THE CORPORATION WHICH ISSUES 
THE BONDS. 

Treasury Regulations 45, Articles 544 (3) (a), 
563; | 

Treasury Regulations 62, Articles 545, 848, 563; 

Treasury Regulations 69, Articles 545 (3) (a), 
563. 

Under the 100% consolidation, the petitioner is 
liable as a transferee for any taxes due from the prede¬ 
cessor companies. 



4 


4. THE CONCEPTION OF BOND DISCOUNT 
AS INTEREST HAS NOT BEEN SHOWN TO BE 
UNSOUND. 

The decision of the Supreme Court in Old Colony 
Railroad Co, v. Commissioner, 2S4 U. S. 552, relied upon 
by the Government (Brief, pages 16-17), involved the 
taxability of bond premium as income and not bond 
discount. The decisions of the Courts, the Board 
and the Regulations have always allowed a deduction 
for bond discount on the basis that it is “ deferred 
interest. 7 * 

5. THE CONCEPTION OF BOND DISCOUNT 
AS A LOSS IS NOT SUPPORTED BY GOOD 
ACCOUNTING PRACTICE, BY THE REGULA¬ 
TIONS, OR THE DECISIONS. BOND DISCOUNT 
IS DEDUCTIBLE AS ‘‘INTEREST. 77 

Western Maryland Railway Co, v. Commissioner, 
33 Fed. (2) 695. 

Chicago, Rock Island and Pacific Railway v. 
Commissioner , 13 B. T. A. 988, 1030. 

San Joaquin Light & Power Corp. v. McLaughlin , 
Collector, 65 Fed. (2) 677. 

6. THE LAST CONTENTION OF THE GOV¬ 
ERNMENT WAS ALSO MADE IN THE CASE OF 
WESTERN MARYLAND RAILROAD CO, v. COM¬ 
MISSIONER, 33 FED. (2) 695 AND WAS RE¬ 
JECTED BY THE COURT. 

This is not a question of the “cost of the capital 
assets. 77 Bond discount is taken up on the books of 
the successor company as a deferred asset such as 
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prepaid insurance or prepaid rent. The successor 
company is entitled to deduct the balance bf un¬ 
amortized discount not theretofore deducted by its 
predecessor. That is the situation in the case at bar 
and differs from the case of N. Y. C. & St. L . j R. Co. 

i 

v. Commissioner , 64 Fed. (2) 152, because in th^t case 
there was an outright sale of assets by a receiver to a 
newly organized company for a specified cash con¬ 
sideration. 

CONCLUSION. 

I 

i 

I 

Following the established authorities the decision 
of the Board of Tax Appeals should be reversed. 

Respectfully submitted, 

Adrian C. Humphreys, 
Newton K. Fox, j 
Attorneys for Appellant. 



